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TRUST DEEDS GENERALLY

When Christopher Anderson transferred the legal ownership of Charlotte Chapel to trustees in 1837, the deed followed a style that was common at that time. It, and others like it, did two things in the same document. First, it conveyed the property from the donor to trustees for the congregation. Secondly, it set out in considerable detail the theological position that the donor wished the church to follow. In other words, the trustees were entitled to occupy the property for only as long as they upheld the terms of the trust. The complete deed was recorded in the Sasine Register, and thus became a public document.

Some Christian groups, for example the Christian Brethren, were still using this style of conveyance in the middle of the twentieth century. Most Baptist churches had by that time adopted, for new properties at least, a straightforward conveyance with no theological conditions imported into the deed itself.  Details of the Church’s doctrine and practice were put into a separate Constitution, which, unlike a Trust Deed could be altered at any time by a two-thirds majority of the congregation at a members’ meeting.

William Whyte, in his book Revival in Rose Street, says that Trust Deeds are ‘legal documents, which can be altered only by the Court of Session’. The writer, whose working life was spent in the Court of Session, was never persuaded that even the Supreme Court would be prepared to interfere with such a deed, but the point has never, to the writer’s knowledge, been tested. The alteration of charitable foundation documents has now been made much simpler, but that is beyond the scope of this note. The point is that until new legislation came along, conditions in the title deed, by which the property is conveyed, were binding on the trustees for the building.

One of the large Baptist churches in Glasgow, whose building was, by coincidence, erected in 1837, purchased a new site for their Baptist church in 1874. The Glasgow Law Agent, who prepared the deeds, adopted a very similar approach to the framer of Christopher Anderson’s trust deed of 1837. He also provided for seven trustees, not by virtue of their office but as individuals, and, like Anderson’s deed, their trusteeship was conditional on continuing membership of the church.  They too were required to make up a number if it fell below four. Doctrinal issues had obviously moved on between 1837 and 1874, because the authority of Scripture and the work of the Holy Spirit, conspicuously missing from Christopher Anderson’s trust deed, were incorporated in the doctrinal basis of this church, in the following words:

The church for which the said Trustees shall so hold said subjects shall in all time to come agreeably to their present views and practice maintain the exclusive authority and entire sufficiency of the Holy Scriptures in all matters of Belief and of Duty the doctrine of Salvation by free Grace through faith in the obedience and atonement of Jesus Christ ‘God manifest in the flesh’ a faith produced and maintained by the influence of the Holy Spirit the third person in the blessed Trinity and under the same influence evidencing its reality in all who possess it by the various fruits of practical Godliness in the life and Independent or Congregational form of Church Government which is understood to imply the residence in the  Church alone as a body of the right to choose their Pastors and other Office Bearers admit and exclude members and transact the whole business belonging to the Church the practice of Believer Baptist only in contradistinction to that of Infant Baptism generally prevalent – also the practice of Communion in the Ordinance of the Lord’s Supper every Lord’s Day.

By 1938, the last two points were causing concern to some of the members – the restriction of membership to those who had been baptised as believers, and the obligation to have Communion Service every Sunday. The office bearer therefore conducted a plebiscite among the members, asking their views on these two issues.

Nothing more was heard of it until 1946, when those pressing for ‘open’ membership sought the opinion of an eminent King’s Counsel.  The man concerned was one of the judges in the Court of Session, when the writer started practising there in 1952, and the writer had the highest regard for his decisions. He gave an Opinion that the Trust Deed of 1874 still ‘formed the constitution binding on the present trustees and members’. He pointed out that the trustees were ‘merely holders of the heritable property on behalf of the church.  The church consists of those who maintain the views and practices set forth in the deed.  There is no power given to alter these fundamental principles and accordingly, in my opinion, they can only be altered by a unanimous decision of the members.’

First as to the rights of a minority, if the majority disregarded the deed and went for open membership, the King’s Counsel replied that ‘the remedy of the minority would be an action in the Court of Session for declarator that the majority had departed form the principles set forth in the Trust Deed which formed the Constitution of the church and had lost all proprietary right and interest in the heritable property.’

Asked about the position if the whole membership wished a changed, he gave the interesting response that:

It depends upon a proper construction of the second trust purpose of the Deed.  In construing this purpose it is in my opinion, necessary to consider the position of Baptist Churches at the date of the Deed.  At this date there were in Glasgow no "open" churches.  Believer Baptist was essential to membership.  It is true that there are no express words in the Deed confining the membership to those who have undergone Believer Baptist, but I am informed that this was a fundamental principle of the Baptist Church, indeed this is almost common knowledge.  An ‘open’ membership is the exception and not the rule.  It is, I think, correct to say that baptist is an essential principle of the Christian Faith and in the light of the surrounding circumstances it is, in my opinion, a correct inference to be drawn from the words used in the second trust purpose that membership of the Church is confined to those who have participated in the practice of Believer Baptist only in contradistinction to those who have been baptised in infancy as is the practice of other Christian Churches.

He accepted, however, that on a unanimous decision of the present membership, the practice could be altered.

Taking up the question as to whether and when the Court of Session might adjudicate on issues like this, he made a number of points:

(a) first, he stressed that the building was held under the Trust Deed.  The title is in the trustees and the beneficial right is in the members of the Church.  No one who is not a member of the Church according to the correct interpretation of the Deed has any claim to the heritable property.  Where disputes arise in a body of this kind as to the right to the heritable property the Court is forced to decide which party has adhered to the fundamental principles set forth in the Constitution.  If neither party had violated the principles then the majority decision rules but not otherwise.  Several cases are reported with reference to the body known as Original Seceders in the middle of the 19th century.

(b) The circumstances under which civil courts will interfere are set forth in Forbes v. Eden, 1867 5 M. (H.L.) 36 in which the rubric states:

The civil courts cannot entertain questions between members of non-established churches and other voluntary associations, regarding alleged violations of the constitution or rules thereof, except in so far as is necessary for determining questions of civil right.  

The interest of members of non-established churches and other voluntary associations in maintaining the constitution and rules thereof, is not of the nature of a civil right when no patrimonial interest is involved.

It follows that members of the congregation could only have the matter decided by the civil courts if the question of right to the beneficial interest in the heritable property was involved.  This puts into context the oft quoted saying of William White, that the trust deed of Christopher Anderson "was a legal document and could be altered only by the Court of Session".  The truth is that the Court of Session would probably not rule on any question which the congregation wished to put to them, even for a voluntary alteration of the deed, unless there was a dispute which involved financial loss to one group or another.

That same congregation raised an allied point eight years later, when they submitted a Memorial for the Opinion of Counsel. At the meeting of 1874, which decided to purchase the new building (Adelaide Place) and to sell the existing building (Hope Street Baptist Chapel), it had been resolved unanimously that three quarters of the sale price of the Hope Street chapel was to go toward the purchase of a new site in Bath Street, and the erection of a new chapel on that site, and to set aside one quarter of the proceeds of sale for building another chapel, in some other part of Glasgow as the church might later determine – a committee, consisting of the trustees, deacons and fifteen other members were appointed to oversee this outreach.  One quarter of the price was kept in a separate account.

Although several subsequent meetings of the congregation had also unanimously supported the apportionment, the cost of a new church in Bath Street exceeded the three quarters of the price which had been set aside.  An appeal was therefore made and £2,317 came in, so that the congregation might enter the new premises free of debt.  However, some were unhappy at keeping intact the one-quarter of the sale monies from Hope Street, especially when a subsequent appeal was launched for another £3,000 to finish off the new building.

One member communicated his views very bluntly on 3 May 1879. Counsel was therefore asked:

(1) Could the one fourth share be applied to meet the debt of the new church, without the consent of the present members of the church, including those who had joined since the project was started in 1874, or members of the church on 9th September 1874, when the original decision had been taken, whether they are still members of the present church or not, including other baptist churches in Glasgow or elsewhere, and what was the position of the heirs of such members.

(2) Could the one fourth be applied to pay off the debt without the consent of the subscribers who had given in the recent separate appeal

(3) What are the powers of the church in connection with the money generally, and

(4) What are the powers and duties of the trustees as to disposal of the money, apart from special instruction to them by the church.

J.B. Balfour, writing from London on 26 May 1882, answered the questions as follows:

(1) The right to vote on the use of the one quarter ‘belongs exclusively to the present members of the church, whether they were members on 9th September 1874 or whether they have since become members and that persons who were members on 9th September 1874 bit have since ceased to be members of the church have no right to vote whether they are now members of other baptist churches or have left the denomination entirely.  The heirs of deceased members had no right to vote’.

(2) The one quarter share could properly be used for paying off the debt over the new premises, without the consent of the subscribers to the appeal for paying off that debt or their heirs.  ‘The fourth is in my judgement held subject to the Disposition of the members for the time’.

(3) ‘The members of the church for the time have a considerable latitude in regard to the administration of the congregational property.  The power to administer it resides in them alone and they cannot be controlled in its administration by persons who have ceased to belong to the church or who never did belong to it or by any other ecclesiastical body external to the congregation.  While I consider that the members of the church for the time being are entitled to appropriate the money in question in paying off the debt over the Bath Street chapel, they would also in my judgement be entitled it they thought fit to apply that money in accordance with the resolution of 1874, taking upon themselves the burden of the debt upon the present chapel.’

(4) The trustees would not be safe to dispose of the money in question without instructions from the church.  ‘They hold the money as trustees for the church and they must look to the church for direction for its appropriation.’

In a similar nineteenth-century Trust Deed, for a church not far from Edinburgh, the conveyance was in favour of the ‘Trustees for behoof of the Society of Protestant Dissenters called English Baptists then assembling in (name of town)’. That particular deed, like Christopher Anderson’s deed, first of all set out the doctrinal basis of the church, namely,

That the Society assembling in the church shall at all times hold and believe the doctrines of the Trinity; the Divinity of Jesus Christ;  the vicarious atonement of Christ;  and the necessity of conversion to salvation;  and shall maintain and practice that all converted persons must profess their faith in Jesus Christ by being publicly baptised or before witnesses by the total immersion of the body in water in the name of the Father and of the Son and of the Holy Ghost, and that the said immersion is necessary before any person or persons can be admitted into the said Society.

That deed then went on to provide that by a two-thirds majority vote, the congregation could ‘direct the trustees  ... in reference to the subjects hereby conveyed.’ That particular deed also provided, very sensibly and in contrast to Christopher Anderson’s deed, that the trustees were to be the pastor and deacons by virtue of their holding office. As soon as they ceased to hold office, they automatically ceased to be trustees.

In 1984, the congregation just mentioned were perturbed when a member pointed out that people in delicate health, such as elderly or disabled folk, or anyone else who could not be baptised for medical reasons, were ineligible for church membership.  The office-bearers had a lengthy discussion with the writer, as to whether the congregation could ‘direct the trustees ...’ in contradiction of the passage quoted above or whether that passage could be split into two parts: 

(a) a doctrinal part, which everyone agreed was unalterable, and 

(b) directions about ‘practice’, where (it was suggested) the majority view of the congregation should prevail.

Eventually, and reluctantly, it was minuted that:

(i)
no exemptions from believers’ baptism by immersion were permitted under the deed,

(ii)
the constitution of the church could not be altered if that was at variance with the deed.

(iii)
if the congregation went ahead and altered the constitution, there was a danger that the property could legally be claimed by any small group which claimed strictly to follow the title deed.

(iv)
even if the trust deed could in theory be changed by the Court of Session in Edinburgh,  it was doubtful whether the court would vary the deed.

(v)
this church was probably the only Baptist church in Scotland with this rigid restriction.

(vi)
the option of a parallel membership – e.g. associate membership with some limitation such as ineligibility for the diaconate – was an unsatisfactory solution. 

This deed was an example of a good intention that had gone wrong with the passage of time. The original intention had been a worthy one – to safeguard the principle of believers’ baptism by immersion. Its use was now diminished because the framers of the deed over a century before had not anticipated the position of disabled folk.

One solution: sell the property, because the purchaser would not be concerned with conditions specifically for Baptist purposes – this is provided for in most deeds – and buy another.




� The Adelaide Place church at 209 Bath Street, Glasgow, gives its date of founding in the Year Book as 1829.  When moving in 1874 from Hope Street to Adelaide Place, it was known as the "Hope Street Baptist Chapel" - note the use of the word "chapel". The Disposition of 1874, drawn by Mr. Stewart, who was the law agent to the Baptist Union of Scotland, specifically refers to the new operation as a "church" rather than a "chapel". (Or was Adelaide was a break-away from Hope Street, on the question of membership.)








